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I.  Introduction 

G.L.  c.  175,  §1 13B,  states  that  the  Commissioner  of  Insurance  ("Commissioner") 
shall,  in  connection  with  fixing  and  establishing  classifications  of  risks  for  private 
passenger  automobile  insurance,  establish  a  safe  driver  insurance  plan  (SDIP)  to 
equitably  reflect  the  driving  records  of  insureds.  In  her  Decision  on  the  Safe  Driver 
Insurance  Plan  for  J  998,  Docket  No.  R97-38,  the  Commissioner  ordered  the  parties  to 
that  proceeding  to  file  recommendations  for  revisions  to  the  SDIP  for  1999  by  April  30, 
1998.  Both  the  State  Rating  Bureau  ("SRB")  and  the  Automobile  Insurers  Bureau 
("AIB")  submitted  recommendations  on  that  date.  On  June  9,  1998,  the  Commissioner 
issued  a  notice  of  hearing  which  identified  the  separate  proceedings  set  up  to  address 
discrete  segments  of  private  passenger  automobile  ratemaking,  including  this  one  to 
consider  the  SDIP  for  1999.  The  notice  required,  among  other  things,  that  any  filing 
recommending  changes  to  the  SDIP,  from  any  person  other  than  the  parties  to  the  1997 
proceeding,  be  made  by  June  24.  It  also  set  dates  of  June  24  for  intervention  in  the  SDIP 
case,  and  June  29  for  the  public  comment  hearing  on  any  filing  and  for  a  prehearing 
conference. 

The  AIB,  the  Attorney  General  (AG)  and  the  SRB  all  filed  notices  of  intent  to 
participate  in  this  proceeding.  No  other  person  sought  to  intervene.  Michael  J.  Meyer, 
Esq.  and  E.  Michael  Sloman,  Esq.  represented  the  AIB.  Peter  Leight,  Esq.  and  Matthew 
Buehler,  Esq.  represented  the  AG,  and  Stephen  J.  D'Amato,  Esq.  and  John  M.  Lawlor, 
Esq.  represented  the  SRB.  Jean  F.  Farrington,  Esq.  and  Sherry  L.  Kanies,  Esq.  were 
designated  as  presiding  officers. 

At  the  prehearing  conference,  the  AIB  stated  that,  in  addition  to  the  issues 
presented  in  the  April  30  filings,  it  intended  to  address  an  additional  issue,  a  proposed 
change  to  the  instructions  for  applying  Rule  56  ("Rule  56")  of  the  Massachusetts  Private 
Passenger  Automobile  Insurance  Manual  ("PPAIM".)1  This  proposal  had  been  sent  to 
the  Division  by  letter,  dated  June  26,  to  Susan  G.  Anderson,  Esq.,  the  Chief  Hearing 
Officer.  On  July  21,  the  witness  for  the  AIB,  Cara  Blank,  and  the  witness  for  the  SRB, 
Allan  Schwartz,  were  cross-examined.  The  filings  submitted  by  the  AIB  and  by  the  SRB 
on  April  30  were  entered  into  evidence.2  After  completion  of  the  cross-examination,  the 


Rule  56  explains  the  procedure  for  developing  SDIP  ratings  for  operators  with  prior  driving  experience 
out-of-state. 

In  addition,  three  documents  were  marked  for  identification  only:  Letter  dated  April  21,  1998  from  Cara 
Blank  to  Robert  MacNicholl;  Letter  dated  June  26,  1998  from  Cara  Blank  to  Susan  Anderson;  and  a 
memorandum  dated  April  29,  1998  from  Mary  Ann  Mulhall  to  Cara  Blank,  Victoria  Carter  and  Mary 
Hosford. 
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parties  asked  to  postpone  scheduling  of  further  proceedings  to  allow  them  time  to  discuss 
resolution  of  the  issues. 

On  July  30,  the  AIB  filed  a  set  of  documents  on  the  Rule  56  issue  that  it 
recommended  be  included  as  an  exhibit  in  the  record.  On  August  1 1 ,  we  ordered  the 
parties,  inter  alia,  to  provide  data  comparing  the  experience  of  drivers  with  exclusively 
Massachusetts  experience  with  that  of  drivers  with  driving  experience  in  other  United 
States  jurisdictions  and  those  with  driving  experience  in  one  or  more  foreign  countries, 
and  to  analyze  the  actuarial  significance  of  any  differences.  In  addition,  they  were  asked 
to  assess  the  effect  of  the  proposed  change  on  drivers  and  on  the  SDIP  as  a  whole,  and  to 
estimate  the  administrative  costs  of  implementing  it.  By  letter  dated  August  14,  the  AIB 
responded  to  that  order,  submitting  with  the  letter  four  reports  prepared  by  the  Merit 
Rating  Board  ("MRB".)  On  August  19,  the  AIB  filed  a  motion  to  admit  into  evidence  a 
set  of  documents  bound  into  one  volume,  requesting  that  the  volume  be  marked  as 
Exhibit  7.3  By  letter  dated  August  21,  the  AIB  submitted  an  additional  response  to  the 
August  1 1  order,  identifying  the  pages  in  the  enlarged  Exhibit  7  which  were  responsive  to 
each  request  in  that  order. 

On  August  25,  we  ordered  the  SRB  and  the  AG  to  respond  by  September  2  to  the 
AIB's  motion  to  admit  its  proposed  Exhibit  7.  Neither  filed  any  objections.  On 
October  1,  we  held  a  hearing  to  consider  argument  on  the  relevance  of  the  documents  in 
Exhibit  7,  to  address  concerns  that  it  included  multiple  copies  of  some  documents,  and  to 
set  a  briefing  schedule.  On  October  14,  we  issued  an  order  allowing  the  motion  and 
confirming  October  19  as  the  date  for  submission  of  briefs. 

The  filings  submitted  in  this  case  recommend  three  changes  to  the  SDIP  which,  if 
allowed,  would  directly  affect  the  step  rating  system  for  the  1 999  policy  year.  In  order  to 
reduce  uncertainty  on  the  question  of  individual  operators'  step  ratings  for  1998  and  to 
afford  the  MRB,  which  maintains  the  database  of  insureds'  driving  records,  adequate 
time  to  process  any  changes  to  the  SDIP  which  will  require  reprogramming  of  its 
computer  system,  we  are  issuing  a  separate  decision  in  this  proceeding. 


As  submitted  on  July  30,  the  proposed  exhibit  assembled  ten  items,  including  minutes,  memoranda, 
letters  and  general  notices,  and  the  attachments  thereto,  into  a  set  of  72  sequentially  numbered  pages.  The 
transmittal  letter  stated  that  the  AIB  might  supplement  the  exhibit  with  responses  it  received  from  the  SRB 
or  the  Division  in  response  to  two  public  record  requests.  The  August  19  exhibit  consisted  of  246 
numbered  pages.  The  first  72  are  identical  to  the  document  submitted  on  July  30. 
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II.  The  Parties'  Proposals 


The  AIB  recommends  a  change  to  Rule  56  to  state  that,  for  purposes  of  that  Rule, 
the  term  "out-of-state  experience,"  used  to  describe  the  experience  to  be  considered  in 
calculating  an  operator's  SDIP  step,  only  means  experience  in  other  states  within  the 
United  States  of  America.  The  AG,  in  his  brief,  recommends  a  different  change  to  Rule 
56,  which  would  change  the  procedure  for  developing  SDIP  ratings  for  drivers  new  to 
Massachusetts  from  a  system  which  relies  on  answers  to  questions  on  the  application  for 
insurance  to  one  which  relies  on  documentation  of  the  individual's  driving  record.  The 
AIB  also  proposes  to  raise  the  surcharge  threshold  for  "minor"  accidents  from  the  amount 
of  the  deductible  plus  $501  to  the  amount  of  the  deductible  plus  $750.  Currently,  the 
SDIP  classifies  accidents  which  occurred  after  January  1,  1995  as  "minor,"  if  the  paid 
loss  is  between  $501  and  $2000,  and  as  "major"  if  the  paid  loss  exceeds  $2000.4  The 
SRB  recommends  amending  the  SDIP  to  allow  "aging"  of  incidents  so  that,  in 
determining  an  operator's  SDIP  step,  more  recent  incidents  would  be  weighted  more  than 
older  incidents. 

Although  we  do  not  find  persuasive  the  AIB's  argument  that  the  SDIP  should 
consider  only  driving  experience  within  Massachusetts  and  the  other  49  states  of  the 
United  States,  we  have  determined  that  it  is  appropriate  to  change  the  information- 
gathering  procedure  now  in  place  for  drivers  with  out-of-state  experience  to  require 
documentation  of  prior  experience.  Further,  after  consideration  of  the  record,  we 
conclude,  for  the  reasons  stated  below,  that  although  the  parties'  proposals  to  raise  the 
surcharge  threshold  and  to  change  the  system  for  awarding  SDIP  credit  points  arise  from 
concerns  about  the  current  SDIP  which  are  worthy  of  further  consideration,  the  merits  of 
the  particular  proposals  have  not  been  adequately  demonstrated  this  year.  Consequently, 
we  have  not  approved  those  changes,  but  have  invited  the  parties  to  renew  their  efforts  to 
address  their  concerns. 

A.  Revision  of  Rule  56 

The  AIB  proposes  to  add  a  sentence  to  PPAIM  Rule  56,  which  addresses 
application  of  the  SDIP  to  a  policy  when  a  listed  operator's  experience  period  includes 
years  in  which  he  or  she  was  operating  a  motor  vehicle  elsewhere  than  in  Massachusetts. 
The  Rule,  which  is  captioned  "Out-of-State  Experience,"  now  reads: 


In  either  case,  a  determination  that  an  incident  is  surchargeable  is  made  on  the  basis  of  the  insurer's  claim 
payment,  after  the  applicable  deductible  is  applied,  not  on  the  total  cost  of  the  incident. 
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If  the  answers  given  on  the  application  for  insurance  indicate  that  no  listed  operator 
has  incurred  any  incidents  involving  moving  violations  during  the  experience  period, 
the  policy  will  be  credited  as  though  the  out-of-state  years  are  incident-free.  A  "yes" 
answer  will  place  that  operator  at  Step  15.  Any  Massachusetts  driving  experience  is 
then  applied. 

The  AIB's  proposal  would  add  the  statement  that  "For  purposes  of  this  rule,  the 

term  "Out  of  State"  refers  only  to  other  states  within  the  United  States  of  America."  If 

approved,  any  experienced  operator  whose  prior  driving  experience  accrued  outside  the 

United  States  would  enter  the  SDIP  at  Step  15,  regardless  of  his  or  her  actual  driving 

record:  A  driver  with  a  clean  record  would  be  placed  at  the  same  step  as  would  a  driver 

with  a  history  of  violations  within  the  same  experience  period. 

1.  The  AIB's  Arguments 

The  AIB  argues  that  the  language  it  proposes  to  add  to  Rule  56  does  not  change 
the  existing  SDIP  but  expresses  the  correct  application  of  the  1991  Decision  and  reflects 
the  legislature's  intent  when  it  enacted  St.  1990,  c.  171  ("c.  171.")5  It  asserts  that  c.  171 
did  not  mean  to  include,  and  did  not  in  fact  include,  drivers  licensed  in  foreign  countries, 
but  meant  only  drivers  previously  licensed  in  states  in  the  United  States  other  than 
Massachusetts.  Noting  that  the  1991  Decision  and  Rule  56  both  use  the  phrase  "out-of- 
state,"  it  concludes  that  Rule  56,  if  applied  in  accordance  with  the  1991  Decision,  would 
preclude  consideration  of  an  operator's  prior  driving  experience  unless  that  experience 
was  acquired  in  another  state  within  the  United  States. 

The  AIB  states  that  historically,  until  January  1,  1991,  the  SDIP  excluded  all 
consideration  of  driving  experience  outside  of  Massachusetts.  It  asserts  that  while  the 
1991  Decision  permitted  the  SDIP  to  consider  experience  outside  of  Massachusetts,  it 
limited  that  consideration  to  experience  in  the  United  States.  The  AIB  points  to  the 
parties'  joint  filing  in  the  proceeding  on  the  1991  SDIP  as  evidence  that  they  used  the 
terms  "out-of-state"  and  "states  other  than  Massachusetts"  to  mean  the  other  49  states  of 
the  United  States.  It  argues  that  the  joint  filing  has  never  been  superceded,  and  that  the 
SRB  is  bound  by  it.    . 

The  AIB  also  asserts  that  the  language  of  the  1991  Decision  demonstrates  that  the 
decision  was  meant  to  address  only  driving  experience  in  the  United  States.  It  notes  that 
the  1991  Decision  discusses  the  lack  of  a  national,  not  an  international  data  bank,  and 


5  Chapter  171,  Section  2,  approved  on  August  3,  1990,  amended  G.L.  c.  175,  §1 13  B,  ^13  by  adding  the 
following  sentence:  "The  commissioner  and  the  merit  rating  board  shall  develop  a  system  for  considering 
the  driving  experience  of  drivers  previously  licensed  in  states  other  than  Massachusetts  in  order  to  provide 
upward  or  downward  premium  adjustments  to  such  drivers." 
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refers  to  the  difficulties  of  exchanging  information  among  50  jurisdictions.  In  addition  to 
the  internal  language  of  the  1991  Decision,  as  support  for  its  position,  the  AIB  relies  on  a 
recent  decision  of  the  Supreme  Judicial  Court,  In  the  Matter  of  Electric  Mutual  Liability 
Insurance  Company,  Ltd.,  426  Mass  362  (1998)  ("Emlico"),  and  statements  about  that 
case  made  thereafter  by  Division  staff. 

The  AIB  argues  that  even  though,  as  a  matter  of  current  practice,  insurers  do 
consider  experience  from  other  countries,  that  practice  has  not  changed  the  rule  as 
propounded  in  the  1991  Decision.  It  asserts  that  the  practice  has  resulted  from  pressure 
exerted  on  insurers,  rather  than  from  any  administrative  decision  changing  the  rule.  The 
AIB  states  that  in  these  circumstances  it  does  not  seek  to  change  the  rule,  but  only  to  add 
language  which  would  conform  it  to  the  1991  Decision.  Thus,  it  argues,  the  burden  of 
proof  in  this  proceeding  falls  not  on  it  but  on  a  party  who  would  change  the  rule.  It 
comments,  further,  that  if  the  SRB's  position  on  the  current  rule  is  correct,  the  standard 
for  meeting  that  burden  of  proof  is  very  light,  because  the  shift  from  the  interpretation  in 
the  1991  Decision  to  the  current  rule  did  not  take  place  in  a  contested  proceeding,  but 
was  based  on  a  letter  dated  March  25,  1993,  from  former  Commissioner  Kay  Doughty  to 
the  Horace  Mann  Insurance  Company,  (Ex.  7,  p.  43.) 

The  AIB  further  argues  that  the  MRB's  position  on  the  out-of-state  experience  it 
will  consider  in  developing  SDIP  ratings  contradicts  the  SRB's  position  that  the  SDIP 
should  take  all  driving  experience  into  account.  The  AIB  notes  the  provisions  of  the 
MRB's  Administrative  Procedures  Manual  ("APM")  (Ex.  7,  pp.  101-203)  which  state 
that  it  will  take  into  account  experience  from  the  other  49  states,  the  District  of  Columbia, 
Puerto  Rico,  Canadian  provinces,  Guam,  Midway,  American  Samoa  and  the  Virgin 
Islands.  Thus,  the  AIB  asserts,  the  MRB  has  issued  an  administrative  ruling,  with  which 
the  Division  agrees,  that  "all  other"  driving  experience  is  not  "out-of-state"  driving 
experience  for  SDIP  purposes. 

The  AIB  argues  that,  had  the  Commissioner  adopted  a  recommendation  of  the 
Task  Force  on  the  SDIP,  which  recommended  that  all  new  drivers  in  Massachusetts  be 
placed  at  Step  1 5  unless  they  could  verify  their  previous  driving  experience,  she  would 
have  corrected  the  problem  which  has  now  arisen  in  connection  with  administration  of 
the  SDIP,  which  permits  out-of-state  and  out-of-country  operators  to  be  assigned  to  Step 
9  without  verifying  their  previous  experience.  It  asserts  that  the  current  rule  operates  in 
favor  of  drivers  from  other  states,  because  they,  unlike  Massachusetts  drivers,  cannot  be 
surcharged  for  at-fault  incidents.  Consequently,  the  AIB  asserts,  Massachusetts  drivers, 
on  average,  receive  higher  SDIP  step  ratings  than  drivers  from  other  states.  In  addition, 
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the  AIB  asserts  that  the  system  discriminates  against  Massachusetts  drivers,  because  it 
bases  their  surcharge  ratings  on  data  from  the  MRB,  and  does  not  offer  the  option  of 
filling  out  an  application  which  might  contradict  such  data. 

The  AIB  argues  that  the  SRB's  interpretation  of  the  scope  of  the  1991  Decision 
increases  opportunities  for  fraud,  because  the  SDIP  precludes  insurers  from  requiring 
operators  to  provide  official  driving  records.  It  asserts  that  at  the  time  the  1991  Decision 
was  issued,  the  Commissioner  commented  that  the  value  of  using  driving  experience 
outside  of  Massachusetts,  even  with  the  limited  ability  to  check  data  from  other  states, 
balanced  the  cost  of  increased  fraud  opportunities.  The  AIB  argues  that  the 
Commissioner  did  not  make  a  similar  finding  with  respect  to  foreign  countries. 

The  AIB  argues  that  the  data  collected  by  the  MRB  and  submitted  in  this 
proceeding  demonstrate  that  limiting  the  SDIP  to  consideration  of  driving  experience  in 
other  states  is  reasonable,  because  the  data  indicate  that  the  loss  experience  of  "foreign" 
drivers  is  worse  than  average.  It  asserts  that  the  data  show,  as  well,  that  the  percentage  of 
those  drivers  assigned  to  Step  9  exceeds  the  percentage  for  drivers  with  exclusively 
Massachusetts  experience,  even  though  the  former  groups' s  loss  experience  is  worse  than 
average.  The  AIB's  summary  of  the  MRB  data  indicates  that  the  frequency  and  severity 
of  both  property  damage  liability  and  collision  claims  are  higher  in  all  rating  classes  for 
operators  with  less  than  six  years  of  Massachusetts  driving  experience,  those  driving  on 
licenses  issued  by  Canada,  another  country,  or  Puerto  Rico,  and  those  whose  licensing 
status  is  unknown,  than  for  drivers  with  at  least  six  years  of  Massachusetts  driving 
experience  or  experience  in  other  states  of  the  United  States.  Second,  the  AIB  argues  that 
the  SDIP  step  distribution  of  drivers  with  a  full  six  years  of  Massachusetts  experience  and 
those  with  one  to  six  years  of  non-Massachusetts  experience  shows  that  a  higher 
percentage  of  drivers  with  non-Massachusetts- experience,  both  foreign  and  out-of-state, 
is  assigned  to  Step  9.  Thus,  the  AIB  recommends  that  these  data  justify  entering  all 
foreign  drivers  into  the  SDIP  at  Step  15,  rather  than  Step  9. 

2.  The  SRB's  Arguments 

The  SRB  argues  that  Rule  56  does  not  distinguish  between  insureds  with  driving 
experience  in  foreign  countries  and  those  with  experience  in  the  other  forty-nine  states, 
the  District  of  Columbia,  and  United  States  territories  and  possessions.  It  asserts  that  the 
references  to  "out-of-state"  experience  and  "out-of-state"  years  in  the  Rule  do  not 
indicate  any  limitation  to  the  other  states  within  the  United  States  or  otherwise  exclude 
driving  experience  in  foreign  countries.  The  SRB  states  that  its  position  on  the 
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application  of  Rule  56  was  earlier  set  out  in  a  letter  to  Susan  G.  Anderson,  Esq.,  dated 
June  12,  1998,  which  it  incorporated  by  reference  in  its  brief. 

The  SRB  asserts  that  statements  by  both  the  Division  and  the  industry  make  clear 
that  for  many  years  driving  experience  in  other  countries  has  been  included  within  the 
scope  of  "out-of-state"  experience,  for  purposes  of  applying  the  Rule.  It  notes  that  the 
Division's  position  was  documented  in  1993  in  Commissioner  Doughty's  letter  to  the 
Horace  Mann  Insurance  Company,  and  was  reiterated  by  Commissioner  Ruthardt  this 
year.  It  points  out  that  Commissioner  Doughty's  letter  states  her  conclusion  that  "out-of- 
state"  driving  experience  is  all  driving  experience  obtained  outside  of  Massachusetts,  and 
further  refers  to  her  understanding  that  all  but  two  insurers  writing  in  Massachusetts  were 
providing  credit  for  out-of-country  experience.  The  SRB  argues  that  the  practice  of 
gathering  information  from  all  experienced  drivers  who  apply  for  automobile  insurance 
about  all  their  prior  driving  experience  is  acknowledged,  as  well,  in  a  1 994  letter  from  a 
member  of  the  Division's  legal  staff  to  an  insurance  agency,  in  a  1996  report  from  the 
Task  Force  on  the  Safe  Driver  Insurance  Plan,  and  in  a  1 996  letter  to  the  State  Rating 
Bureau  from  Commerce  Insurance  Company.  Further,  the  SRB  argues,  the  AIB's 
position  that  the  SDIP  should  not  take  into  account  any  driving  experience  outside  the 
United  States  is  inconsistent  with  the  MRB's  practice  of  considering  such  experience 
when  a  person  whose  answers  to  the  questions  on  the  insurance  application  indicate  prior 
infractions  of  motor  vehicle  laws.  In  such  cases,  the  applicant  may  qualify  for  a  rating 
below  Step  1 5  by  documenting  that  some  years  in  the  experience  period  were  incident- 
free.  The  MRB's  APM  states  that  it  will  accept  records  from  Canadian  provinces,  as  well 
as  United  States  territories  and  possessions  and  the  50  states. 

The  SRB  argues  that  the  AIB  incorrectly  relies  on  the  inclusion  of  phrases  such  as 
"states  other  than  Massachusetts"  and  "50  jurisdictions"  in  the  1991  Decision  as  evidence 
that  the  1991  Decision  limited  credits  to  experience  in  other  states  of  the  United  States.  It 
asserts  that,  even  if  the  language  of  c.  171  is  interpreted  to  refer  to  operators  previous 
licensed  only  in  other  states  of  the  United  States,  any  system  that  includes  such  drivers, 
including  systems  that  also  apply  to  drivers  with  experience  in  other  countries,  would  be 
consistent  with  the  statute.  Further,  the  SRB  argues,  these  phrases  suggest,  at  most,  that 
in  the  1 990  proceeding,  the  parties  and  the  Commissioner  may  have  focused  on  domestic 
driving  experience.  However,  it  asserts,  nothing  in  the  1991  Decision  indicates  an 


5  A  copy  of  the  letter  was  included  in  Exhibit  7. 
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intention  to  exclude  from  the  SDIP  consideration  of  out-of-country  driving  experience, 
and  that  the  decision  to  include  such  experience  is  consistent  with  the  1991  Decision. 

Characterizing  the  AIB's  proposal  as  a  change  which  would  revoke  the  current 
application  of  Rule  56,  not  a  clarification  of  the  Rule,  the  SRB  argues  that  the  AIB 
therefore  has  the  burden  of  showing  that  its  proposal  is  preferable  to  current  practice  and 
is  just,  reasonable,  and  not  unfairly  discriminatory.  The  SRB  asserts  that  the  AIB  has  not 
met  its  burden,  because  it  presented  no  witnesses  and  no  analysis  of  driving  experience  or 
other  factors  which  might  serve  as  a  basis  for  comparing  drivers  with  different  types  of 
experience,  and  no  analysis  of  any  problems  which  arise  under  current  practice  or  a 
comparison  of  how  its  proposal  would  address  those  problems. 

The  SRB  argues  that  the  AIB's  reliance  on  the  Emlico  decision  as  support  for  its 
position  that  Rule  56  categorically  excludes  consideration  of  out-of-country  driving  in  the 
SDIP,  is  misplaced.  The  SRB  asserts  that  "state,"  in  the  word  "out-of-state,"  refers  to 
Massachusetts,  which  is  a  "state"  under  any  construction.  Thus,  it  concludes,  because  the 
issue  to  be  resolved  is  the  treatment  of  driving  experience  outside  of  Massachusetts,  there 
is  no  conflict  between  the  court's  decision  in  Emlico  and  the  Commissioner's 
interpretation  of  the  application  of  Rule  56  to  "out-of-state"  experience. 

The  SRB  argues  that  the  MRB  data  comparing  experience  of  operators  with 
varying  amounts  of  experience  in  Massachusetts  and  operators  licensed  elsewhere  than  in 
the  United  States  do  not  provide  useful  information  for  making  judgments  about  the 
relationship  between  driving  experience  in  a  foreign  country  and  SDIP  ratings.  It  notes 
that  the  documents  were  provided  without  foundation  or  specific  description,  no  expert 
witness  testified  about  the  conclusions  which  might  be  drawn  from  them,  and  there  has 
been  no  opportunity  for  cross-examination.  Similarly,  the  SRB  asserts,  the  AIB  has  not 
provided  any  analysis  of  how  its  proposal  would  reduce  opportunities  for  fraud. 

The  SRB  acknowledges  the  possibility  that  there  may  be  valid  arguments  for 
changing  the  approach  to  considering  prior  driving  experience  outside  the  United  States. 
It  argues,  however,  that  concerns  about  possible  abuse  of  the  rules  for  rating  policies,  and 
particularly  about  the  potential  for  fraudulent  misrepresentation  on  applications  for 
insurance,  should  be  addressed  through  proposals  which  target  those  concerns  directly. 

3.  The  AG's  Arguments 

The  AG  argues  that  the  1991  Decision  did  not  address  the  issue  of  foreign  driving 
experience,  and  did  not  decide  whether  foreign  driving  experience  should  be  treated  the 
same  as  or  differently  from  domestic  driving  experience.  He  notes  that  the  current 
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PPAIM  refers  to  "out-of-state"  experience  and  "out-of-state"  years  but  does  not  define 
the  term  "out-of-state."  The  AG  asserts  that  in  normal  usage,  the  phrase  simply  means 
"outside  of  Massachusetts,"  and  is  not  the  equivalent  of  saying  "experience  from  other 
states."  The  AG  argues  that  the  record  is  insufficient  to  determine  the  provenance  of 
Rule  56.  He  suggests  that  it  is  possible  that  in  1990  the  Commissioner  assumed  that  the 
same  rule  would  apply  to  foreign  and  domestic  experience,  and  that,  such  an  assumption 
is  reasonable,  absent  a  finding  that  they  should  be  treated  differently.  The  AG 
acknowledges  the  possibility  that  Rule  56  was  mis-drafted,  noting,  however,  that  such  an 
explanation  for  interpretation  of  a  rule  is  not  favored.  In  any  event,  he  argues,  the  record 
shows  that  by  1993  the  Commissioner  was  interpreting  the  rule  in  accord  with  its  plain 
meaning,  and  continues  to  do  so. 

The  AG  argues,  as  well,  that  the  record  indicates  that  the  current  rule  is  not 
working  well  for  the  entire  class  of  drivers  whose  SDIP  step  is  based  on  six  years  of 
experience  as  a  licensed  driver  outside  of  Massachusetts.  He  argues  that  the  data  show 
that  90  percent  of  those  drivers  enter  the  system  at  Step  9,  and  that  such  a  rate  is 
implausible,  given  that  only  about  50  percent  of  drivers  with  Massachusetts  experience 
are  rated  at  that  step.  He  notes  as  well  that  the  experience  of  drivers  who  enter  at  Step  9 
immediately  begins  to  deteriorate.  By  the  time  the  out-of-state  experience  constitutes  one 
sixth  to  one-half  of  the  experience  period,  about  50  percent  of  these  drivers  remain  at 
Step  9,  a  percentage  which  roughly  equals  that  of  Massachusetts  drivers  overall. 

The  AG,  therefore,  recommends  changing  the  current  rule,  as  of  January  1,  1999, 
to  ensure  that  the  process  of  assigning  drivers  to  SDIP  steps  is,  insofar  as  possible,  the 
same  for  all  drivers,  wherever  they  were  licensed  during  the  experience  period.  He 
proposes  that  drivers  new  to  Massachusetts  be  required  to  provide  driving  records  for 
some  minimum  period  of  years.  He  suggests  that  the  preferred  source  for  this 
information  is  a  government  record,  but  that  insurance  records  might  also  be  provided.  If 
an  operator  could  not  provide  acceptable  records  for  the  minimum  time  period,  the  policy 
would  be  initially  rated  at  Step  15.  He  recommends,  further,  that  drivers  be  assessed  the 
same  number  of  points,  based  on  out-of-state  records,  as  would  be  assessed  to 
Massachusetts  drivers. 

4.  Analysis 

The  parties  to  this  proceeding  focus  their  arguments  on  the  meaning  of  the  1991 
Decision  as  it  relates  to  consideration  of  driving  experience  outside  of  Massachusetts 
and,  in  particular,  on  the  meaning  of  the  word  "out-of-state,"  as  it  is  used  in  the  1991 
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Decision  and  in  the  parties'  joint  filing  in  that  proceeding.7  In  brief,  the  AIB's  position  is 
that  the  word  is  intended  to  mean  "out  of  Massachusetts  but  within  one  of  the  other  states 
of  the  United  States,"  while  the  SRB  and  the  AG  argue  that  the  word  means  "anywhere 
outside  of  Massachusetts."  After  considering  the  statutes  and  regulations  relating  to  the 
SDIP,  the  arguments  of  the  parties,  and  the  policies  underlying  the  SDIP,  we  conclude 
that,  although  we  do  not  find  the  AIB's  arguments  for  amending  Rule  56  persuasive,  it  is 
appropriate  to  reevaluate  the  effectiveness  of  the  current  procedures  for  gathering 
information  on  the  driving  records  of  experienced  operators  who  are  newly  covered  on 
Massachusetts  insurance  policies. 

No  party  has  identified  any  Massachusetts  statute  or  court  decision  which 
specifically  defines  the  word  "out-of-state."  The  regulations  promulgated  annually  to 
implement  the  SDIP  each  year  do  not  define  it,  nor  do  they  refer  to  another  location  in  the 
statutes  where  it  is  defined.8  Our  initial  inquiry,  then,  focuses  on  the  ordinary  meaning  of 
the  word.9  No  party  has  submitted  any  evidence  that,  in  common  usage,  "out-of-state" 
conveys  any  message  more  specific  than  that  whatever  it  describes  is  located  or  occurs 
outside  a  particular  state,  in  this  case,  Massachusetts.10  We  are  thus  not  persuaded  that  it 
intrinsically  reflects  any  particular  geographical  limitation.  We  have  not,  however, 
limited  our  inquiry  to  ascertaining  the  general  meaning  of  the  word,  but  have  also 
explored  the  issue  of  any  specific  meaning  it  might  have  acquired  in  connection  with  the 
SDIP.  To  that  end,  we  have  examined  the  context  of  the  1991  Decision,  in  which  the 
word  was  initially  used,  as  well  as  the  language  establishing  the  SDIP. 

Chapter  241,  Section  11,  of  the  Acts  of  1983  instructed  the  Commissioner,  as  part 
of  the  procedure  for  fixing  and  establishing  private  passenger  motor  vehicle  insurance 


The  parties  do  not  dispute  that  the  joint  filing  was  submitted  in  response  to  c.  171,  which  was  enacted  in 
August  1990. 

8  The  regulations  are  now  codified  as  21 1  CMR  134.00  et  seq.  The  word  "out-of-state"  appears  in  21 1 
CMR  134.04  (4)  which  states  that  the  SDIP  shall  take  into  consideration  certain  Major  and  Minor  Out-of- 
State  Traffic  Violations  as  specified  in  the  Appendix  to  134.00,  and  in  the  Appendix  itself.  211  CMR 
134.03,  Definitions,  does  not  define  "Out-of-state,"  but  concludes  with  the  statement  that  "all  other  items" 
(i.e.,  those  which  are  not  specifically  defined)  shall  be  construed  as  defined  in  G.L.  c.  90,  §§34A  and  340, 
c.  175,  and  c.  175  A,  or,  if  not  defined  in  those  chapters,  "in  accordance  with  common  usage." 

We  decline  to  adopt  the  AIB's  approach  to  developing  a  definition  of  "out-of-state,"  which  would  require 
us  to  separate  the  word  into  its  hyphenated  components  and  define  "state"  independently.  Even  if  we  had 
been  presented  with  etymological  justification  for  this  approach,  we  are  not  persuaded  that  the  Emlico 
decision,  on  which  the  AIB  relies,  provides  a  precedent.  That  decision,  which  construed  the  word  state  in 
the  phrase  "any  other  state"  as  appearing  in  c.  175,  §49A,  noted  that  the  word  "state"  could  be  defined 
either  as  a  sovereign  government  or  as  a  component  unit  of  a  federal  system.  After  looking  at  the  purpose 
of  the  section,  the  Court  concluded  that,  inter  alia,  in  the  particular  context  of  that  case,  the  goal  of 
protecting  policyholders  would  be  best  served  by  adopting  the  second  definition. 

The  New  Shorter  Oxford  English  Dictionary  (1993)  defines  "out-of-state"  as  "[originating  from  outside 
a  particular  state  of  the  United  States." 
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rates,  to  establish  a  safe  driver  insurance  plan  "to  equitably  reflect  the  driving  records  of 
insureds.""  Five  years  later,  chapter  273  of  the  Acts  of  1988  ("c.  273")  substantially 
revised  the  SDIP.  The  1991  Decision  briefly  summarizes  the  latter  revisions,  which  had 
taken  effect  in  1990,  noting  that  they  engendered  substantial  public  comment  and 
criticism,  including  concerns  about  fairness,  expressed  by  individuals  who  had  recently 
moved  to  Massachusetts  from  other  states,  but  whose  former  driving  records  were  not 
transferable  into  the  Massachusetts  SDIP.  Thus  they  could  not  receive  credit  for  good 
out-of-state  driving  experience.  According  to  the  1991  Decision,  the  AIB,  the  SRB  and 
the  AG  each  submitted  a  filing  proposing  "minor"  revisions  to  the  1990  SDIP.  While  the 
hearing  was  pending,  the  legislature  enacted  c.  171.  Thereafter,  the  parties  submitted 
their  joint  filing,  which  took  into  account  the  provisions  of  that  statute. 

The  1991  Decision  itself,  in  addressing  the  treatment  of  drivers  moving  to 
Massachusetts  from  out-of-state,  noted  that  the  1 990  SDIP,  and  plans  in  effect  before  that 
year,  included  only  Massachusetts  driving  experience,  neither  crediting  nor  surcharging 
operators  who  move  to  Massachusetts  for  prior  driving  experience.  It  commented  further 
that  the  failure  to  consider  prior  experience  was  due  in  part  to  the  lack  of  a  national  data 
bank  and  problems  of  exchanging  information  between  50  jurisdictions.  It 
acknowledged,  as  well,  that  the  Massachusetts  SDIP  uses  information  that  differs  from 
that  kept  in  other  states'  public  records,  and  is,  in  general,  more  comprehensive. 

The  1991  Decision  concluded,  however,  that  the  fact  that  out-of-state  experience 
must  be  handled  differently  should  not  prevent  reasonable  modifications  to  the  SDIP  to 
reflect  such  experience,  that  public  concerns  and  considerations  of  fairness  demand  that  it 
be  considered,  and  that  c.  171  requires  recognition  of  out-of-state  experience.  Based  on 
proposals  in  the  joint  filing,  it  prescribed  the  inclusion  in  the  application  for  insurance  of 
a  series  of  questions  asking  each  listed  operator  about  traffic  violations  in  the  last  five 
years  in  a  state  other  than  Massachusetts,  and  stated  that  the  MRB  would  rate  operators 
according  to  the  answers  to  those  questions.  Thus,  an  operator  with  out-of-state  driving 
experience  who  answered  "no"  to  all  questions  would  be  rated  as  if  all  the  out-of-state 
years  were  incident-free,  but  an  operator  who  answered  "yes"  to  any  question  would  be 
rated  at  Step  15.  The  latter  operator  could  then  receive  credits  or  surcharges  based  on  his 
or  her  Massachusetts  driving  experience,  and  could  also  provide  an  official  copy  of  his  or 


For  policies  effective  January  1,  1977,  individual  insurers  were  required  to  use  merit  rating  plans  to  vary 
rates  and  premiums  for  drivers  based  on  their  driving  records.  Such  plans  were  to  be  filed  with  the 
Commissioner  before  use. 
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her  out-of-state  driving  record  to  the  MRB,  which  would  treat  that  experience  as 
comparable  to  Massachusetts  experience. 

The  Commissioner  found  that  this  approach  was  a  reasonable  response  to  the  out- 
of-state  record  problem,  pending  creation  of  a  national  data  pool  or  improved  ability  to 
obtain  reliable  driving  record  information  from  other  states.  He  noted,  in  particular,  that 
the  proposal  did  not  burden  consumers,  "the  majority  of  whom  have  clean  records  and 
deserve  to  be  credited  for  that  experience."  He  acknowledged  the  opportunity  for  fraud, 
but  commented  that  deception  would  be  unlikely  in  those  cases  in  which  the  company 
that  insured  an  operator  out-of-state  continued  to  provide  coverage  in  Massachusetts.  In 
addition,  the  1991  Decision  approved  inclusion  on  the  application  of  a  notice  about  the 
effect  of  making  false  or  misleading  statements  on  future  claim  payments.  The  1991 
Decision  anticipated  that  more  interstate  data  sources  would  become  available  to  the 
MRB,  and  that  such  data  were  preferable  to  and  would  eventually  replace  self-reporting. 
Further,  the  1991  Decision  noted  that,  if  the  MRB  and  the  parties  developed  a  system  for 
using  out-of-state  at-fault  accident  information  to  determine  SDIP  rates,  such  a  system 
could  be  implemented  upon  appropriate  review  and  approval. 

The  thrust  of  the  1991  Decision  was  to  require  the  MRB  to  comply  with  the 
mandate  of  c.  171  and,  in  rating  drivers,  to  consider  prior  driving  experience  of  operators 
who  were  previously  licensed  in  states  other  than  Massachusetts.  We  are  not  persuaded, 
however,  that  c.  171  or  the  1991  Decision  was  intended  to  prevent  the  SDIP  from 
considering  an  operator's  driving  experience,  in  its  totality,  during  the  relevant 
experience  period,  and  limit  it  to  reviewing  experience  within  the  other  49  states.  First, 
that  interpretation  would  be  inconsistent  with  the  stated  purpose  of  the  SDIP,  to  consider 
individual  driving  records  and  to  rate  individual  operators  accordingly.  That  rating, 
depending  on  the  individual  record,  could  result  in  the  operator's  placement  either  in  a 
surcharge  or  a  credit  step.  Section  38  of  c.  273  states  that  "[t]he  safe  driver  insurance 
plan  shall  provide  for  a  series  of  driver  classifications  based  upon  driving  record  which 
shall  reflect  individual  driving  experience."12   The  identical  language  appears  in  c.  171, 
§  1 .  On  its  face,  the  language  used  by  the  legislature  to  create  the  SDIP  unequivocally 
states  that  it  is  to  reflect  individual  driving  experience.  It  does  not  convey  an  intent  to 
limit  it  to  considering  driving  experience  in  certain  geographical  areas. 


Chapter  1 13B  has  authorized  merit  rating  plans  over  twenty  years.  Neither  the  1983  legislation,  which 
authorized  establishment  of  a  plan  specifically  referred  to  as  the  Safe  Driver  Insurance  Plan,  or  the  earlier 
plans,  suggests  in  any  way  that  the  plan  should  consider  less  than  the  insured's  total  driving  record. 
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Furthermore,  the  legislative  directive  in  c.  1 7 1 ,  §2  instructs  the  commissioner  and 
the  merit  rating  board  to  develop  a  system  which  will  consider  the  driving  experience  of 
drivers  previously  licensed  in  states  other  than  Massachusetts.  The  underlying  premise  is 
that  the  driver  in  question  now  has  a  Massachusetts  license;  the  obligation  is  to  develop  a 
system  for  those  who  are  now  licensed  here.  The  statute  does  not  propose  to  limit  the 
experience  to  be  considered,  nor  does  it  specifically  address  treatment  of  driving  records 
of  operators  who  are  not  licensed  in  Massachusetts,  but  are  driving  here  under  licenses 
issued  elsewhere.  We  are  not  aware  of  any  statutory  requirement  that  a  listed  operator 
must  be  licensed  in  Massachusetts;  we  note  that  a  report  generated  by  the  MRB  in  1997, 
based  on  the  1 995  policy  year,  indicated  that  approximately  67,000  listed  operators  held 
licenses  in  two  categories:  "foreign,"  defined  as  Canada,  other  countries,  and  Puerto 
Rico,  and  "other  state." 

We  are  not  persuaded  that  the  1991  Decision  should  be  interpreted  as  a 
commentary  on  the  procedure  for  developing  an  SDIP  rating  for  operators  with  prior 
driving  experience  outside  the  United  States,  absent  evidence  that  the  issue  was  squarely 
addressed  before  the  Commissioner.  Both  c.  171  and  the  1991  Decision  responded  to  a 
specific  set  of  concerns  voiced,  according  to  the  Commissioner,  by  people  who  had 
moved  to  Massachusetts.  The  decision  does  not  identify  their  prior  domiciles,  and  one 
can  draw  no  conclusions  about  their  current  or  prior  status  as  licensed  drivers  or  whether 
the  jurisdictions  which  might  have  issued  such  licenses  were  within  the  United  States. 
Nothing  in  the  1991  Decision  suggests  that  it  was  expected  to  prohibit  consideration  of 
prior  experience  of  operators  licensed  elsewhere,  or  with  driving  experience  outside  the 
United  States. 

The  AIB  points  out  that  the  1991  Decision  includes,  in  addition  to  the  word  "out- 
of-state,"  references  to  "other  states"  and  to  "a  state  other  than  Massachusetts." 
However,  we  are  not  persuaded  that  these  references  change  the  definition  of  the  word 
"out-of-state"  or  limit  the  SDIP  to  consideration  of  experience  within  the  United  States. 
It  is  apparent,  from  consideration  of  the  1991  Decision  as  a  whole,  that  the  Commissioner 
was  concerned  with  the  availability  and  reliability  of  data  on  individual  driving  records. 
The  1991  Decision  alludes  to  the  lack  of  a  national  data  bank,  difficulties  with  data 
exchange  between  jurisdictions,  and  differences  in  data  quantity  and  quality,  as  then- 
existing  problems  which  would  change  over  time.13  The  parties'  joint  filing,  as  well, 


The  legislature  appears  to  have  been  aware  of  some  of  these  problems,  since  it  included  in  c.  273 
provisions  authorizing  the  Secretary  of  Public  Safety  to  enter  into  compacts  with  states,  territories  or 
possessions  of  the  United  States,  the  District  of  Columbia  or  Puerto  Rico  for  the  exchange  of  information 
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alludes  to  research  conducted  by  the  MRB,  and  its  conclusion  that  at  that  time  one  could 
not  consistently  use  out-of-state  records  to  determine  an  operator's  prior  driving  history. 
Viewed  as  a  whole,  it  appears  quite  possible  that,  in  the  context  of  the  widely 
acknowledged  problems  of  data  transfer  between  states,  both  the  joint  filing  and  the  1991 
Decision  were  primarily  interested  in  the  immediate  question  of  developing  a  system 
which  could  process  information  from  other  states  within  the  United  States.  We  do  not, 
however,  interpret  that  as  a  decision  that  the  SDIP  should  simply  not  consider  driving 
experience  outside  of  the  United  States.14 

Sound  public  policy  supports  consideration  of  all  experience  in  developing  SDIP 
ratings.  Such  experience  may  support  rating  an  operator  at  either  a  surcharge  or  a  credit 
step.  The  language  proposed  by  the  AIB  would  limit  the  SDIP  to  considering  driving 
experience  only  in  the  United  States.  Thus,  a  listed  operator,  including  those  who  are 
licensed  in  Massachusetts,  could  avoid  consideration  of  an  unfavorable  record  if  the 
violation  occurred  while  driving  outside  the  United  States.15  We  do  not  find  it  reasonable 
to  implement  a  system  which  could  allow  an  operator  who  is  insured  under  a 
Massachusetts  policy  to  be  rated  in  a  way  which  disregards  violations  of  the  motor 
vehicle  laws,  including  such  major  violations  as  driving  while  intoxicated,  depending  on 
where  the  incident  took  place.  This  would,  effectively,  create  a  "clean  slate  rule"  for  all 
foreign  driving  experience.  Such  a  result  would  not  be  fair  to  all  operators. 

Similarly,  we  have  been  made  aware  of  no  reason  why  a  licensed  operator  who 
has  an  incident-free  driving  record,  whether  the  driving  experience  was  acquired  in 
Massachusetts  or  elsewhere,  should  not  be  permitted  to  receive  credits  based  on  that 
record. 16  We  note  that  the  current  system  permits  an  operator  who  does  not  report  an 


on  convictions  for  violations  of  motor  vehicle  laws.  In  December,  1990,  it  enacted  legislation  creating  the 
Insurance  Fraud  Bureau,  which  is  authorized  to  investigate  fraud. 

Because  we  are  not  persuaded  that  the  Decision  on  the  1991  SDIP  decided  that  insurers  should  not 
consider  driving  experience  outside  the  United  States,  we  need  not  address  at  length  the  AIB's  argument 
that  the  SDIP  was  changed  outside  of  the  annual  administrative  hearings  on  matters  related  to  private 
passenger  motor  vehicle  rates.  Both  the  SRB  and  the  AIB  point  to  a  letter  from  Commissioner  Kay 
Doughty  to  the  Horace  Mann  Insurance  Company,  in  1993,  as  support  for  their  positions.  We  note  only 
that  the  letter,  on  its  face,  does  not  lead  inexorably  to  the  conclusion  that  a  change  had  occurred. 

Such  a  result  would  be  inconsistent  with  the  statutory  requirement,  in  G.  L.  c.  175,  §5  that  ratemaking 
give  "due  consideration"  to  "past  and  prospective  loss  experience,  within  and  without  this  commonwealth, 
..to  past  and  prospective  expenses  both  countrywide  and  those  specially  applicable  to  this  commonwealth 
and  to  all  other  relevant  factors  within  and  outside  this  commonwealth."  It  would  be  unreasonable  to 
consider  out-of-country  losses  as  part  of  the  company's  loss  experience,  but  to  ignore  them  for  purposes  of 
rating  operators  under  the  SDIP. 

We  note  that  the  standard  Massachusetts  private  passenger  automobile  insurance  policy,  a  copy  of  which 
was  submitted  as  part  of  the  AIB's  filing  in  Docket  No.  R98-42,  at  p.  33,  in  explaining  the  SDIP,  states 
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incident-free  record  to  submit  to  the  Merit  Rating  Board  a  copy  of  his  or  her  prior  driving 
record  as  evidence  that  at  least  some  years  were  incident  free.  The  MRB  Administrative 
Manual  indicates  that  at  this  time  it  accepts  driving  records  from  the  other  states  within 
the  United  States,  Puerto  Rico,  the  District  of  Columbia,  Guam,  Midway,  American 
Samoa,  the  Virgin  Islands,  and  Canada.  The  AIB's  proposal  would  apparently  prevent 
the  MRB  from  counting  prior  experience  in  Canada,  for  example,  even  though  it  now 
accepts  Canadian  driving  records  as  evidence  of  that  experience.17  Further,  if  applied 
literally,  the  AIB's  proposal  would  require  review  of  each  such  driving  record  to 
determine  whether  a  reported  incident  took  place  within  or  without  the  United  States. 

We  are  not  persuaded  that  the  AIB's  proposal  either  correctly  interprets  the  1991 
Decision  or  would  comport  with  the  stated  purpose  of  the  SDIP.  In  addition, 
considerations  of  public  policy  suggest  that  a  system  which  includes,  rather  than 
excludes,  relevant  prior  experience  will  best  fulfill  the  goals  of  the  SDIP.  We  will 
therefore  not  approve  the  AIB's  proposal  to  add  language  to  Rule  56  specifying  that  only 
experience  in  another  state  of  the  United  States  may  be  counted  for  purposes  of  SDIP 
rating. 

Our  review  leads  us  to  conclude  that  a  more  serious  concern  is  the  potential  for 
inaccurate  SDIP  rating  in  a  system  which  now  permits  drivers  new  to  Massachusetts  to  be 
rated  for  SDIP  purposes  based  on  answers  to  questions  about  driving  history  on  the 
application  for  insurance,  rather  than  on  a  review  of  any  official  record  of  that  history. 
The  SDIP  requires  reliable  information  in  order  to  rate  operators  correctly.  For  drivers 
licensed  in  Massachusetts,  the  MRB  maintains  records  based  on  reports  from  insurers  and 
law  enforcement  authorities.  Under  the  current  system,  the  application  for  new  or 
renewal  automobile  insurance  asks  operators  new  to  Massachusetts  about  earlier 
incidents  or  violations.  If  the  applicant  answers  "no"  to  all  questions,  the  policy  is  rated 
at  Step  9.  If  the  applicant  answers  "yes"  to  any  of  the  questions,  he  or  she,  in  order  to 
enter  the  SDIP  system  at  a  step  lower  than  15,  must  provide  a  copy  of  his  or  her  driving 
record  to  the  MRB.  The  MRB's  records  on  operators  who  are,  or  were  during  the 
experience  period,  licensed  elsewhere,  are  now  limited  to  those  collected  from  the  latter 
group. 


that  "The  Safe  Driver  Insurance  Plan  varies  the  premium  for  this  policy  based  upon  your  driver  record  and 
that  of  the  other  drivers  covered  by  this  policy."  It  places  no  limitations  on  where  the  record  was  obtained. 

Conceivably,  it  could  also  prevent  consideration  of  driving  experience  in  the  District  of  Columbia  and 
United  States  overseas  territories. 
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Although  the  parties,  in  1990,  jointly  recommended  rating  policies  based  on 
applicants'  answers  to  questions  on  the  application  form,  none  now  urges  retention  of  that 
procedure.  The  AIB  alludes  to  the  potential  for  fraud  in  a  system  which  relies  on 
undocumented  answers  to  questions;  the  SRB  suggests  that  changes  to  the  system  should 
be  targeted  to  resolving  issues  of  data  accuracy;  the  AG  specifically  suggests  requiring  all 
operators  new  to  Massachusetts  to  provide  copies  of  their  driving  records  for  an 
unspecified  time  period.  The  1991  Decision,  which  approved  the  self-reporting  of  prior 
driving  history,  anticipated  that  the  procedure  would  in  the  future  change  in  the  direction 
of  a  more  record-based  rating  process,  as  data  systems  improved.  Although  the  parties 
did  not,  this  year,  jointly  or  individually,  extensively  analyze  the  issues  or  recommend 
precise  approaches  to  resolving  any  shortcomings  of  the  current  system,  the  absence  of 
specific  recommendations  need  not  prevent  consideration  of  changes  which  may  improve 
the  accuracy  of  the  SDIP  rating  process. 

Efforts  to  maximize  the  accuracy  of  SDIP  ratings  will  help  the  SDIP  fulfill  its 
stated  goals  and  will  benefit  all  Massachusetts  drivers.  Fairness  supports  the  principle 
that  experienced  operators  should  uniformly  be  rated  on  the  best  available  information  on 
their  prior  driving  record,  wherever  their  experience  was  accrued,  even  though  those 
records  may  not  classify  violations  in  precisely  the  same  way.  Reliance  on 
documentation  of  each  experienced  operator's  prior  licensing  and  driving  record  will 
enhance  the  goal  of  greater  accuracy  in  the  system  and  neutralize  any  perception  that 
operators  who  are  now  rated  based  on  their  answers  to  questions  receive  preferential 
treatment. 18 

To  the  extent  that  prior  policy  has  prevented  insurers  from  obtaining  driving 
records  from  operators  new  to  Massachusetts  as  part  of  the  application  process,  we  will 
change  that  policy  to  allow  insurers  to  require- such  operators,  in  addition  to  answering 
questions,  to  document  their  prior  driving  history  and  sign  a  release  so  that  the  insurer 
may  search  for  responsive  records.  The  insurer  will  convey  the  operator's  prior  history  to 
the  MRB  for  inclusion  in  the  operator's  record  and  calculation  of  an  SDIP  step.  The 
policy  shall  be  rated  at  the  neutral  step,  Step  15,  until  the  operator  provides  satisfactory 


I  Q 

The  MRB  report  (Ex.  7,  p.  90)  indicates  that  about  90  percent  of  drivers  who  enter  the  SDIP  system  with 
six  years  of  prior  experience  have  been  classified  at  Step  9.  The  AG  points  out  that  over  the  years  the 
percentage  of  drivers  with  out-of-state  experience  in  each  step  approaches  that  of  drivers  with  all  in-state 
experience.  The  record  does  not  explore  possible  reasons  for  this  change,  e.g.,  the  number  of  incidents 
which  might  be  expected  because  operators  are  driving  in  unfamiliar  territory,  in  unfamiliar  weather 
conditions,  such  as  ice  and  snow,  or  because  of  Massachusetts'  higher  than  average  accident  frequency 
rate.  These  data  do  not  permit  any  conclusions  on  the  number  of  drivers  at  Step  9  who  might  have  been 
incorrectly  rated  based  on  their  answers  to  questions  on  the  insurance  application. 
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documentation  of  driving  history,  or  information  developed  by  the  insurer  demonstrates 
that  such  rating  is  incorrect.  We  recognize  that  prior  driving  records  may  not  be 
universally  available;  in  such  cases,  the  operator  should  be  asked  to  explain  why  he  or 
she  cannot  get  them,  to  affirm,  under  oath,  that  the  records  would  not  result  in  an  SDIP 
rating  above  the  neutral  step,  and  to  sign  a  release  authorizing  the  insurer  to  use  resources 
available  to  it  to  obtain  such  records.19  The  rating  should  be  at  the  neutral  step,  unless  the 
affiant  identifies  incidents  which  would  result  in  a  higher  step  rating. 

The  Decision  on  the  1991  SDIP  recognized  that  information  on  the  application 
form  is  the  starting  point  for  underwriting  and  rating  decisions.  The  parties  should 
reexamine  the  application  form  for  automobile  insurance  and  the  information  which  it 
solicits.  No  copy  of  an  application  was  submitted  into  evidence  in  this  case,  and  the 
parties  have  not  addressed  what,  if  any,  additions  or  changes  to  that  document,  including 
provisions  for  appropriate  supporting  documentation,  such  as  copies  of  government 
records  or  records  from  prior  insurers,  might  help  achieve  more  accurate  SDIP  ratings.20 
Amendments  and  revisions  to  the  private  passenger  insurance  application  forms 
customarily  result  from  consultations  held  outside  the  context  of  this  proceeding.  We  do 
not  recommend  specific  changes  to  those  forms,  but  urge  the  parties  promptly  to  address 
the  question  of  what  information  operators  who  are  not  licensed  in  Massachusetts,  or 
have  not  been  for  the  full  experience  period,  should  be  asked  to  provide  on  new  and 
renewal  applications  for  insurance  and,  if  appropriate,  to  develop  a  form,  to  be  used  as  of 
January  1,  1999,  that  incorporates  these  changes  to  the  satisfaction  of  the  Commissioner. 

Although  this  decision  changes  the  system  to  permit  routine  collection  of 
historical  information  relevant  to  SDIP  rating,  it  does  not  change  insurers'  obligation  to 
investigate  potential  fraud,  whether  the  applicant  answers  a  question  about  place  of 
garaging,  the  identity  of  household  members, -or  prior  driving  experience.21  We 


We  are  mindful  that  requests  for  data  from  other  jurisdictions  and  sources,  such  as  insurance  companies, 
might,  on  occasion,  raise  specific  valid  privacy  issues.  We  encourage  insurers  and  operators  to  cooperate 
to  obtain  the  information  in  a  manner  which  is  responsive  to  those  concerns. 

As  an  example,  the  AIB  suggests,  in  its  brief,  that  drivers  operating  in  Massachusetts  on  licenses  from 
other  jurisdictions  need  not  provide  copies  of  those  licenses,  but  does  not  recommend  a  change  to  the 
reporting  system  that  would  require  production  of  such  a  document. 

We  note  that  the  company  witnesses  who  testified  in  the  Cost  Containment  and  Fraudulent  Claims 
Proceeding,  Docket  No.  R98-41,  were  asked  about  company  practices  in  connection  with  the  investigation 
of  information  on  applications  for  insurance.  The  general  tenor  of  the  answers  was  that  any  such 
investigation  would  be  undertaken  by  the  company's  underwriting  department.  No  witness  testified  to  any 
initiatives  in  their  companies  to  verify  information  on  applications  for  motor  vehicle  insurance,  unless  a 
claim  was  made  on  the  policy.  Even  in  such  cases,  an  investigation  would  not  be  conducted  routinely,  but 
in  response  to  specific  concerns.  The  resources  of  the  Insurance  Fraud  Bureau,  as  well  as  individual 
company  staff,  are  available  to  assist  the  industry  in  fraud  prevention  and  detection  efforts. 
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encourage  the  entire  industry  to  use  the  tools  available  to  it  in  any  case  where  it  suspects 
misrepresentation. 

B.  Raising  the  Threshold  for  Minor  Accidents 

1.  The  AIB  's  Proposal  and  the  Parties '  Arguments 

The  AIB  recommends  raising  the  threshold  for  "minor"  accidents  to  provide  that, 
after  January  1,  1999,  an  incident  will  not  be  classified  as  "minor"  unless  the  paid  loss, 
after  applying  the  deductible,  falls  between  $750  and  $2000.  It  recommends  no  change 
to  the  threshold  for  classifying  an  accident  as  "major."  In  support  of  its  position,  the  AIB 
points  out  that,  as  a  result  of  implementation  of  the  1989  changes  to  the  SDIP,  the 
thresholds  for  determining  whether  an  accident  was  "minor"  or  "major"  were  set,  as  of 
January,  1990,  at  $200  and  $1500.  After  five  years,  as  of  January  1,  1995,  those 
thresholds  were  changed  to  their  current  levels.  The  higher  levels  have  thus  been  in  place 
for  four  policy  years.  The  AIB  estimates  that  its  proposed  change  will  exempt  about  15 
percent  of  at-fault  accidents  from  surcharges  and  that  the  total  expected  change  in  the 
SDIP  step  distribution  over  the  next  five  years  would  be  about  1.00  percent  on  the 
average  SDIP  factor,  or  about  0.2  percent  annually.  The  AIB  argues  that  its  proposal  is 
reasonable,  is  generally  consistent  with  inflation  rates,  and  is  a  responsible  and  thoughtful 
counterproposal  to  a  legislative  proposal  to  raise  the  threshold  for  minor  accidents  to 
$2,000.  The  SRB  urges  rejection  of  the  AIB's  proposal,  on  the  grounds  that  the  evidence 
does  not  support  a  change  in  the  threshold  at  this  time,  and  that  the  change  would 
adversely  affect  consumers.  It  points  out  that  the  AIB  witness  testified  that  current  data 
do  not  strongly  support  such  a  revision,  but  that  inflation  will  continue  to  erode  the 
current  value  over  the  next  several  years.  The  SRB  argues,  further,  that  the  AIB's 
recommendation  is  not  supported  by  an  analysis  of  any  particular  increase  in  the 
threshold  which  would  be  adequate  to  cover  the  costs  of  inflation,  but  is  based  on  the 
general  assertion  that  the  change  would  not  be  unreasonable.  In  addition,  the  SRB 
argues,  adoption  of  the  AIB's  proposal  would  increase  the  base  rate  charged  to  drivers  in 
SDIP  Steps  9  through  12  by  a  full  percentage  point  over  five  years. 

The  AG  argues  that,  while  it  is  appropriate  for  the  accident  threshold  to  increase 
as  accident  costs  inflate,  the  AIB  has  not  shown  that  its  proposed  increase  reflects  actual 
inflation.  He  observes  that  data  in  the  AIB's  filing  in  the  Main  Rate  case,  Docket 
No.  R98-42,  show  that  the  proposed  fifty  percent  increase  is  considerably  in  excess  of  the 
accident  cost  inflation  over  the  past  four  years.  However,  the  AG  argues,  some  inflation 
may  have  occurred  since  1995,  and  it  is  reasonable  to  expect  that  an  increase  in  the 
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accident  threshold  will  be  appropriate,  either  now  or  in  the  future.  On  the  other  hand,  the 
AG  argues,  an  increase  in  the  threshold  may  benefit  the  SDIP  by  removing  small 
accidents  from  the  system  and  thus  increasing  the  number  of  policyholders  who,  because 
they  are  not  surcharged  for  accidents,  may  qualify  for  reduced  premiums  based  on  SDIP 
step.  On  balance,  the  AG  concludes  that,  although  the  data  do  not  justify  the  proposed 
threshold  increase,  its  adoption  would  "strengthen"  the  SDIP. 

2.  Analysis 

On  this  record,  we  are  not  persuaded  that  an  increase  in  the  threshold  for  minor 
accidents  is  warranted  at  this  time.  Although  no  party  disputes  that  claim  costs  rise  as  a 
result  of  inflation,  the  AIB  has  not  linked  its  proposed  percentage  increase  to  actual 
inflationary  increases.  Other  than  the  anticipated  persistence  of  inflation,  the  AIB  offers 
no  rationale  for  increasing  the  threshold  for  minor  accidents,  after  deductibles,  by  fifty 
percent.     It  does  not  dispute  that  its  proposal  would  increase  the  base  rates  for  drivers  at 
SDIP  Steps  9  through  12. 

The  AG  has  expressed  concern  about  keeping  "minor  accidents"  out  of  the 
system,  and  thus  enabling  more  consumers  to  qualify  for  any  benefits  associated  with 
placement  at  a  low  SDIP  step.  While  keeping  accidents  below  a  specified  claim  level  out 
of  the  system  may  reduce  the  amount  of  data  in  the  system,  it  is  not  apparent  that  such  an 
exclusion  will  benefit  the  system  as  a  whole.  Increasing  the  threshold  will  not 
necessarily  promote  good  driving  by  encouraging  accident  avoidance.  We  note  that  the 
Report  of  the  Sub-committee  on  Automobile  Insurance  of  the  Massachusetts  House  of 
Representatives,  issued  in  February,  1998,  notes  that  recommendations  for  changes  to  the 
SDIP  should  not  affect  its  revenue  neutrality  and  should  have  as  goals  a  reduction  of 
imbalances  within  the  Plan  and  the  provision  of  incentives  for  safe  driving.  No  party, 
has  presented  a  principled  basis  for  determining  where  the  threshold  should  be  placed,  in 
order  best  to  fulfill  the  SDIP's  purpose,  to  equitably  reflect  the  driving  records  of 
insureds,  examined  the  appropriate  bases  for  changing  the  threshold,  or  carefully 
analyzed  alternatives  to  the  two-tiered  threshold  now  in  place. 

We  encourage  the  parties  to  revisit  the  classification  of  accident  claims  next  year 
and  to  consider  more  fully  the  consequences  of  setting  thresholds  and  the  factors  which 
should  be  considered  in  proposals  to  change  those  thresholds.  For  example,  the  SRB,  in 
the  letter  transmitting  its  SDIP  filing,  suggested  that  the  parties  consider  whether  the 


Consumers  may  unilaterally  and  effectively  address  inflation  by  increasing  their  deductibles. 
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number  of  at-fault  accident  categories  should  be  expanded,  to  include  "minor," 
"moderate"  and  "major."  However,  it  made  no  specific  proposal  on  this  issue.  If  a  major 
concern  is  keeping  claims  out  of  the  SDIP  system,  further  examination  of  the  range  of 
deductibles  now  available  may  be  appropriate.  In  addition,  the  parties  might  explore  the 
relationship  between  proposals  to  age  incidents  for  purposes  of  developing  SDIP  steps 
and  the  retention  of  threshold  levels. 

C.  Aging  of  surchargeable  incidents 

The  SRB  recommends  that  the  SDIP  be  amended  to  permit  "aging"  of  incidents. 
It  proposes,  in  determining  an  operator's  SDIP  step,  to  adjust  the  assignment  of  credit 
steps  so  as  to  attach  greater  consequence  to  more  recent  incidents  than  to  older  incidents. 

1.  The  SRB 's  Argument 

The  SRB  states  that  it  developed  its  proposal  in  response  to  concerns  raised  in  the 
Decision  on  the  1998  SDIP  about  the  number  of  years  a  single  at-fault  accident  or  a 
traffic  violation  affects  an  operator's  SDIP  step  rating.  It  points  out  that,  currently,  the 
Clean  Slate  Rule,  which  provides  that  an  operator  who  is  at  an  SDIP  step  greater  than 
Step  14  will  receive  credit  points  to  reduce  that  operator  to  Step  14  if  he  or  she  has  a 
three-year  period  of  incident-free  driving  within  the  policy  experience  period,  effectively 
reduces  the  impact  of  older  incidents  on  the  premiums  paid  by  drivers  at  Step  15  and 
higher.  However,  there  is  no  general  aging  mechanism  in  place,  and  no  provision  that 
accelerates  the  assignment  of  credit  points  or  the  removal  of  surcharge  points  for  drivers 
in  the  lower  steps  during  the  six-year  experience  period. 

The  SRB  argues  that  its  analysis  of  data  from  the  MRB  shows  that  a  system  of 
aging  is  warranted,  because  as  an  incident  becomes  more  distant  in  time,  the  pure 
premium  tends  to  decrease.  To  establish  a  link  between  the  age  of  an  incident  and  loss 
experience,  it  derived  the  average  pure  premiums  for  four  coverages,  bodily  injury 
liability,  property  damage  liability,  personal  injury  protection  ("PIP")  and  collision,  using 
as  variables  the  type  of  incident  and  the  age  of  the  incident.  The  four  incident  types  were 
minor  traffic  violation,  minor  at-fault  accident,  major  at-fault  accident  and  major  traffic 
violation.  The  age  of  the  incident  varied  from  zero  to  five,  with  zero  being  the 
immediately  preceding  year  and  five  the  most  distant  year  of  the  experience  period.  The 
SRB's  witness,  Mr.  Schwartz,  then  performed  three  sets  of  regression  analyses  on  each 
coverage,  one  combining  minor  traffic  and  at-fault  incidents,  one  combining  those  two 
with  major  at-fault  incidents,  and  one  on  all  incident  types.  Based  on  the  results  of  those 
analyses,  he  concluded  that  a  clear  aging  pattern  exists  for  minor  incidents,  namely,  as 
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the  age  of  the  incident  becomes  more  distant,  the  pure  premium  tends  to  decrease.  He 
asserted  that  a  similar,  but  weaker,  pattern  of  aging  exists  for  major  incidents,  a  result  he 
attributes,  in  part,  to  the  lower  volume  of  data  available  on  such  incidents.  The  SRB 
argues  that  despite  this  difference,  it  would  be  reasonable  to  age  both  types  of  incidents, 
because  to  limit  aging  to  minor  violations  would  tend  to  overcomplicate  the  SDIP. 

The  SRB  proposed  a  mechanism  for  implementing  its  recommendation  to  age 
incidents  that  would  change  the  system  for  calculating  credits  for  incident-free  years  but 
retain  the  existing  system  for  calculating  surcharges.  An  operator  would  receive  two 
credit  points  for  each  of  the  two  most  recent  years,  one  credit  point  for  each  of  the  next 
two  years,  and  no  credit  for  the  most  distant  two  years.  This  system  would  preserve  the 
total  number  of  credit  points  for  incident-free  years  at  six,  but  would  redistribute  the 
award  of  those  credits  by  giving  greater  weight  to  the  two  most  recent  ones.  The  SRB 
argues  that  this  approach  is  consistent  with  the  actuarial  principle  that  recent  experience 
is  a  better  reflector  of  future  rate  levels  than  older  historical  experience.  The  SRB  states 
that  implementation  of  its  proposal  would,  for  the  first  two  years  after  an  incident,  place 
drivers  at  a  higher  SDIP  step  than  their  assignment  under  the  current  rule.  However,  for 
the  last  two  years  of  the  experience  period,  they  would  be  at  a  lower  step.  Thus,  the  SRB 
argues,  its  proposal  is  responsive  to  the  concern  that  a  single  minor  traffic  violation 
affects  an  operator's  step  rating  for  the  full  experience  period.  Although  the  SRB 
recommended  this  approach,  it  noted  in  its  filing  that  it  was  still  evaluating  other 
mechanisms,  and  that  it  welcomed  communications  from  the  other  parties  on  appropriate 
implementation  systems,  particularly  approaches  which  would  not  significantly  increase 
the  premiums  paid  by  operators  at  Step  9. 

2.  The  AIB's  Argument 

The  AIB  opposes  the  SRB's  proposal-,  arguing  that  the  issue  to  be  addressed  is 
whether  adding  a  process  for  aging  incidents  to  the  current  system  of  pricing  private 
passenger  automobile  insurance  would  produce  more  accurate  or  more  equitable  pricing. 
It  asserts  that  the  SRB's  analysis  is  insufficient  to  demonstrate  that  there  is  a  relationship 
between  the  age  of  an  incident  and  loss  pure  premium  because  it  applies  only  two 
variables,  incident  type  and  incident  age,  to  loss  data,  and  does  not  take  into  account 
driver  classifications,  territories,  model  year,  or  other  aspects  of  the  current  rating  system 
which  could  also  effect  changes  in  loss  pure  premium.  It  argues  that  without  an  analysis 
which  examines  any  correlation  of  "aging"  to  variables  now  in  the  system,  as  well  as  to 
current  SDIP  steps,  it  is  not  possible  to  conclude  that  the  SRB's  proposal  will  result  in 
improved  pricing  accuracy  or  equity. 
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Specifically,  the  AIB  argues,  the  current  SDIP  system  already  provides  some 
aging,  notably  the  limits  on  the  experience  period  and  the  Clean  Slate  Rule.  It  asserts  that 
the  SRB's  analysis,  because  it  regressed  loss  pure  premium  without  regard  to  the  SDIP 
steps  of  the  operators  who  incurred  the  incidents,  did  not  reflect  differences  in  loss 
experience  which  were  already  properly  accounted  for  in  the  current  SDIP.  The  AIB 
notes  that,  without  controlling  for  SDIP  step,  the  data  are  insufficient  to  support  the 
conclusion  that  aging  affects  pure  premium.  In  addition,  the  AIB  argues  that  because 
driver  class  and  territory  affect  premium,  SDIP  step  differentials  must  be  separately 
calculated  for  each  class/territory  cell.  It  asserts  that  the  SRB,  in  developing  its  proposal, 
failed  to  consider  the  effect  of  these  variables.  Further,  the  AIB  criticizes  the  SRB's 
analysis  because  it  does  not  consider  the  possible  effect  of  driver  age.  The  AIB  asserts 
that,  in  general,  older  drivers  tend  to  have  better  loss  experience  than  younger  drivers, 
and  that  the  SRB's  analysis  is  faulty  because  it  did  not  consider  whether  its  regressions 
are  picking  up  the  effect  of  driver  age  rather  than  incident  age.  The  AIB  asserts,  as  well, 
that  the  financial  impact  of  the  SDIP's  proposal  is  inconsistent  with  the  current  SDIP  step 
differentials  and  that  its  dollar  effect  is  too  small  to  be  grafted  onto  the  existing  step 
levels. 

The  AIB  argues  that  the  SRB  has  not  adequately  supported  its  proposed  method 
for  implementing  aging,  but  instead  has  referred  to  its  recommendation  as  "one" 
reasonable  mechanism.  It  argues  that  the  SRB  has  not  demonstrated  that  its  proposal 
would  produce  more  homogeneous  rating  classifications  or  fairer  and  more  accurate 
pricing,  or  would  reduce  cross-subsidization,  and  that  there  is  no  evidence  in  the  record 
that  the  SRB's  proposal  is  superior  to  the  current  system.  The  AIB  asserts  that  the  record 
does  not  demonstrate  the  effect  the  SRB's  proposal  would  have  on  the  number  of 
insureds  at  Steps  9  and  10,  the  average  loss  experience  of  operators  assigned  to  Step  9  as 
a  result  of  aging  and  those  who  are  now  in  that  step,  the  SDIP  off-balance,  the  average 
SDIP  step  or  the  average  SDIP  factor.  It  argues  that  implementation  of  the  proposal 
would  reduce  the  average  number  of  incident-free  years  for  Step  9  drivers,  while 
increasing  the  number  of  Step  9  drivers  and  reducing  the  number  at  Step  10.  Further,  the 
AIB  criticizes  the  SRB's  proposal  because  it  did  not  include  specific  phase-in  plans  in  its 
filing,  nor  did  its  witness  offer  testimony  on  such  plans.  It  notes  that  in  the  Decision  on 
the  1997  SDIP,  Docket  No.  R96-38,  the  Commissioner  rejected  a  plan  to  phase  in  the 
elimination  of  the  Clean  Slate  Rule  on  the  grounds  that  it  had  not  been  adequately 
studied.  Finally,  the  AIB  objects  to  the  SRB's  proposal  on  the  ground  that  it  has  not  been 
tested  on  the  complete  operator  history  data  base  maintained  by  the  Merit  Rating  Bureau. 
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It  points  out  that,  absent  such  testing,  the  real  effects  of  the  SRB's  proposal  on  the  SDIP 
system  are  unknown. 

3.  The  AG's  Argument 

The  AG  argues  that,  although  aging  of  incidents  is  a  theoretically  attractive 
proposal,  and  some  of  the  SRB  data  support  the  idea  that  inclusion  of  aging  in  the  SDIP 
will  more  accurately  reflect  the  risk  of  loss,  the  impact  of  the  SRB's  plan  has  not  been 
adequately  tested.  He  argues  that,  on  this  record,  it  is  not  clear  whether  rates  will 
increase  for  policyholders  in  Steps  9  and  10,  or  what  the  effect  will  be  on  the  base  rates. 
In  addition,  he  notes  that  a  phase-in  procedure  has  not  been  adequately  articulated  or 
tested.  Therefore,  the  AG  recommends  that  no  aging  proposal  be  adopted  until  further 
testing  is  done. 

4.  Analysis 

In  1996  and  1997,  the  AIB  and  the  SRB  proposed  changes  to  the  SDIP  which 
would  alter  the  current  process  for  assigning  credit  points  to  operators  who  have  incidents 
on  their  records.  Neither  proposal  was  approved,  but  the  decisions  in  both  years 
suggested  that  the  question  of  altering  the  step  rating  system,  particularly  as  it  applies  to 
operators  below  Step  15,  was  worthy  of  additional  consideration.  Although  some 
consideration  was  given  to  that  question  in  this  proceeding,  we  conclude  that  additional 
evaluation  is  required  to  ensure  that  any  approved  changes  to  the  step  rating  system  will 
be  implemented  fairly  and  reasonably. 

The  SRB's  proposal  this  year  links  the  number  of  credit  points  assigned  for  each 
year  of  incident-free  driving  to  the  age  of  the  incident.  Its  recommended  process  for 
implementing  aging  would  change  the  system  for  assigning  credit  for  incident-free 
experience  years,  so  that  an  operator  who  would  currently  receive  one  credit  point  for 
each  of  the  six  years  in  the  experience  period,  would  now  receive  those  six  points  over  a 
four  year  period.  It  describes  its  proposal  as  a  response  to  concerns  about  the  fairness  of 
the  current  system  to  operators  who  incur  a  single  surchargeable  incident  which  then 
affects  their  SDIP  step  assignment  for  a  full  six  year  experience  period.  The  AIB's 
arguments  in  opposition  focus  on  the  methodology  employed  to  determine  whether  there 
is  actuarially  sound  support  for  adopting  an  aging  mechanism  and  how  the  particular 
recommendation  made  this  year  will  affect  the  system  as  a  whole.  The  AIB  asserts  that 
the  SRB's  recommendation  will  not  improve  the  equity  of  the  system,  but  does  not 
further  explore  that  issue. 
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The  actuarial  analysis  undertaken  by  the  SRB  offers  data  that  suggest  that  there  is 
some  correlation  between  the  age  of  surchargeable  incidents  and  pure  premium.  The  AIB 
argues  that  other  factors,  such  as  driver  age  and  class,  that  are  already  accounted  for  in 
the  system,  may  be  responsible  for  any  observed  changes  in  pure  premium  level,  but  does 
not  provide  a  more  refined  quantitative  analysis  which  would  assist  in  evaluating  the 
accuracy  of  the  SRB's  conclusions  about  the  existence  of  an  aging  phenomenon.  On  this 
record,  however,  we  need  not  resolve  that  question.  Our  concerns  focus,  instead,  on  the 
effect  of  the  SRB's  proposed  method  for  implementing  its  proposal. 

The  SRB's  proposal  would  mean  that  an  operator  who  had  a  single  incident  in  the 
first  or  second  year  back  from  the  policy  effective  date  would  lose  two  credit  points,  as 
opposed  to  one  credit  point  under  the  current  system.  For  the  first  two  years  following 
the  incident,  that  operator  would  be  retained  at  a  step  one  point  higher  than  under  the 
current  system.  In  exchange,  the  operator  could  thereafter  accumulate  six  credit  points 
over  four  clean  years.  The  proposal,  however,  has  no  provision  for  a  phase-in  period.  Its 
application  to  operators  now  in  the  SDIP  system  could  increase  the  step  ratings  for  an 
undetermined  number  of  consumers,  even  though  they  had  incurred  no  surchargeable 
incidents  in  the  most  recent  year.  For  example,  an  operator  rated  at  Step  10  because  of  a 
minor  violation  in  the  second  year  back  from  the  policy  effective  date,  with  no  incident  in 
the  most  recent  year,  would  move  upward  to  Step  1 1 .  An  operator  rated  at  Step  13, 
whose  most  recent  year  was  clean,  but  had  incurred  a  minor  traffic  violation  in  each  of 
the  two  previous  years,  would  go  from  a  Step  13  to  a  Step  14.  Thus,  for  some  consumers, 
the  proposal  would  result  in  higher  standard  premium  rates,  despite  their  clean  record  in 
the  most  recent  year.  Consumers  who  remained  at  the  same  step,  or  moved  up  rather  than 
down,  could  also  lose  the  potential  benefit  of  qualifying  for  a  deviation  based  on  an  SDIP 
step.  We  are  not  persuaded  that  the  SRB's  implementation  method  for  its  aging  proposal 
would  improve  the  equity  of  the  system  for  all  drivers. 

In  addition,  the  interaction  of  the  proposed  aging  system  with  the  clean  slate  rule 
has  not  been  explained  on  the  record.  An  aging  mechanism  should  not  be  added  to  the 
current  system  until  there  is  a  clear  understanding  of  its  effect  on  existing  procedures  and 
a  resolution  of  any  inconsistencies  among  them. 

Another  problem  with  the  aging  proposal  presented  this  year  is  that  its  effect  on 
the  premiums  to  be  paid  by  Massachusetts  consumers  at  the  various  SDIP  steps  cannot  be 
determined.  No  evidence  was  submitted  on  the  distribution  of  surchargeable  incidents 
from  year  to  year  and  how  adjustments  in  the  credit  points  would  affect  movement  from 
step  to  step.  Because  the  SDIP  credits  and  surcharges  must  balance,  a  shift  in  the 
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distribution  will  change  the  off-balance  factor,  and  affect  the  premiums  paid  by  drivers  at 
all  steps.      In  particular,  on  this  record,  the  effect  of  the  proposal  on  the  premiums  for 
operators  who  are  now  in  Steps  9  and  10,  the  majority  of  all  drivers,  is  unclear. 

Decisions  considering  recent  proposals  to  change  the  SDIP  rating  system  have 
evaluated  those  proposals  on  dual  grounds:  the  equities  of  the  proposed  changes  for  all 
Massachusetts  operators  and  their  financial  impact  on  the  SDIP  as  a  whole.  Those 
decisions  have  also  expressed  concern  that  proposals  to  alter  the  system  should  be 
designed  to  encourage  safe  driving.  See,  Decision  on  the  1997  SDIP,  Docket  No.  R96- 
38;  Decision  on  the  1998  SDIP,  Docket  No.  R97-38.  Further,  the  goals  of  stability  and 
predictability  in  the  ratemaking  system  are  promoted  when  decisions  are  made  only  after 
review  of  carefully  developed  proposals. 

Evaluated  under  these  standards  we  are  persuaded  that,  while  an  aging  system  is, 
in  principle,  an  appropriate  solution  to  concerns  raised  about  the  current  SDIP,  the 
problems  associated  with  the  particular  implementation  method  recommended  this  year 
are  such  that  this  specific  aging  proposal  should  not  be  approved  for  1999.  We  note  that 
the  SRB  acknowledged  in  its  filing  that  it  was  evaluating  other  approaches.  We  exhort 
the  parties  to  produce,  for  next  year,  proposals  which  will  allow  us  to  evaluate  a 
completely  evolved  recommendation  which  is  responsive  to  the  issues  we  have  raised. 
To  ensure  adequate  time  to  prepare  and  review  proposals  for  an  aging  system,  we  hereby 
order  the  parties  to  submit  filings  which  address  this  issue  by  March  31,  1999. 

III.  Conclusions 

Based  on  the  record  in  this  proceeding,  we  do  not  approve  the  parties'  proposals 
to  raise  the  surcharge  threshold  or  to  change  the  system  of  assigning  SDIP  credit  points. 
We  do  not  approve  the  AIB's  proposal  to  add  language  to  Rule  56  of  the  PPIAM,  but  we 
will  authorize  the  collection  of  prior  driving  record  information  from  all  experienced 
drivers  who  are  new  to  the  SDIP  rating  system,  as  part  of  the  process  for  obtaining 
private  passenger  automobile  insurance.  In  the  Decision  on  the  1998  SDIP,  at  10,  the 
Commissioner  observed  that  the  parties  to  that  proceeding  agreed  that  some 
modifications  to  the  SDIP  would  be  desirable,  but  had  reached  no  consensus  on  solutions 
to  perceived  problems.  She  further  noted  that  the  parties  and  consumers  share  a  common 
interest  in  ensuring  that  the  SDIP  is  equitable.  To  that  end,  she  recommended  that  the 


As  noted  above,  the  1998  Sub-Committee  Report  on  Automobile  Insurance  comments  that  any  alteration 
in  the  formula  for  distributing  credits  should  be  designed  to  lessen  imbalance  within  the  SDIP.  The 
Commissioner's  Report  to  the  General  Court,  dated  July  1,  1998,  notes  that  any  change  to  the  SDIP  step  of 
any  group  of  insureds  changes  the  premium  for  all  insureds. 
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parties  develop  proposals  to  revise  the  SDIP  that  would  address  their  concerns  in  a 
comprehensive  and  coherent  fashion.  Despite  that  recommendation,  the  parties  this  year 
again  offered  piecemeal  proposals,  none  of  which  took  a  systematic  look  at  the  SDIP.  In 
developing  proposals  to  revise  the  system  for  assigning  credit  steps,  the  parties  should 
remain  mindful  that  changes  to  one  aspect  of  the  SDIP  affect  other  facets  of  its 
operations.  Although  we  have  required  submissions  on  only  one  proposed  change,  we 
again  encourage  the  parties  to  undertake  a  thorough  assessment  of  the  SDIP  and  to 
develop  a  comprehensive  proposal  for  appropriate  modifications. 

This  decision  has  been  affirmed  by  the  Commissioner  of  Insurance.  A  copy  of 
this  decision  has  been  filed  this  fourteenth  day  of  December,  1998  in  the  Office  of  the 
Commissioner  of  Insurance  and  with  the  Secretary  of  State  as  a  public  document.  Any 
person  or  organization  aggrieved  by  any  part  of  this  decision  may,  within  twenty  days 
from  this  date,  file  a  petition  for  review  by  the  Supreme  Judicial  Court  as  provided  in 
G.L.  c.  175,  §113B. 


Jean  F.  Farrington,  Esq.    — . ^J 


Presiding  Officer 
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